M. GA NES CONSQLI DATED
| BLA 98-109 Deci ded My 8, 1998

Appeal froma Decision of the Galifornia Sate Gfice, Bureau of Land
Managenent, declaring various mning clains null and void ab initio for
failure to file notices of intention to locate mning clains. CAMC 267395,
etc. U

Appeal dismssed in part; Decision affirned;, petition for stay deni ed
as noot .

1 Mning Qains: Generally--Mning dains: Location--Mning
Qains: Notice of Intent to Locate--Mning dains: Soeci al
Act s-- S ock- Rai si ng Honest eads: Notice of Intent to Locate
Mning dains

Uhder 43 CF.R 8§ 3833.1-2(c), beginning on Cct. 13,
1993, mining clains cannot be | ocated on | ands pat ent ed
under the Sock Rai sing Honestead Act, as anended,
until the clainant has first filed a notice of intent
to locate wth the proper BLMstate office and served a
copy of the notice upon the surface owner(s) of record.
In the absence of such, there was no conpliance wth
43 CF.R § 3833.1-2(c), and such clains are properly
declared null and void ab initio. HIling a location
noti ce or proof of labor wth BLMdoes not neet the
regul atory requirenents for a notice of intent to
| ocat e.

APPEARANCES Daniel F. Reidy, Esq., San Francisco, Galifornia, for
Appel | ant .

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

M. Ganes (nsolidated (M. Gaines) appeal ed the Novenber 28, 1997,
Decision of the Galifornia Sate Gfice, Bureau of Land Managenent (BLM

1/ The claimnunbers |isted on BLMs Decision are: CAVC 267395,
CAVMC 267397 through CAMC 267401, CAMC 267403, CAMC 267405, CAMC 267407
t hrough CAMC 267419, and CAMC 267421.
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or Bureau), declaring various mning clains null and void ab initio for
failure to file notices of intention to |ocate (NJTLs) mning clains,
as required by 43 CF.R 8 3833.1-2(c), and because they were | ocated on
lands that were closed to the location and entry of mning clains. 2/

Al of the clains in question are | ocated conpl etely or partially
on |lands patented under the Sock Raising Honestead Act of 1916 (SRHA),
as anended, wth the mneral estate being reserved to the Lhited Sates.
These "split estate"” |ands are subject to the April 16, 1993, anendnent to
SRHA Pub. L. 103-23, 107 Sat. 60. According to BLMs Decision, 43 CF. R
§ 3833.1-2(c) provides that, beginning on Gctober 13, 1993, mining cl ai ns
cannot be | ocated on | ands patented under SRHA as anended, until the
claimant has first filed a NOTL wth the proper BLMstate office and
served a copy of the notice upon the surface owner(s) of record. Ruiling
that M. Gaines did not file NOTLs to |locate these clains, BLMdecl ared
themnull and void ab initio as to the portions of those clains patented
under SRHA (Decision at 1.)

In addition, BLMhel d that portions of the Gldfield Ext. (CAMC
267409) and New Year No. 2 (CAMC 267411) |lode mning clains |located in
SWINW;, sec. 36, T. 4S, R 16 E, Munt Oablo Meridian, were null and
void ab initio, as title to those lands vested in the Sate of Galifornia
w thout reservation of mnerals to the Lhited Sates. The Bureau al so
hel d that the SE/8E/4 sec. 26 in the sane towshi p was al so pat ent ed
w thout reservation of mnerals to the Lhited Sates as of the date of
attenpted | ocation of clains here. The Bureau al so noted that |ands in
secs. 25 and 26 had been segregated fromthe operation of the general
mning | ans on Septenber 29, 1997. See 62 Fed. Reg. 50962.

M. Gaines appeal ed and has requested that the effect of BLMs
Deci si on be stayed pending appeal. It explains inits statenent of
reasons (SR that it had to rel ocate these clains in Septenber 1995,
havi ng i nadvertently mssed the August 31, 1995, deadline to file necessary
nai nt enance fees, presumably as required by section 10101 of the Qwi bus
Budget Reconciliation Act of August 10, 1993, 30 US C § 28f (1994),
and 43 CF.R 88 3833.1-5, 3833.1-6, and 3833.1-7. It notes that it has
been payi ng the annual filing and assessnent fees for the clains. It does
not allege that it net the requirenents of 43 CF. R § 3833.1-2(c),
establishing the requirenent to file and serve NOTLs, when it rel ocat ed
t hese cl ai ns.

The Bureau has submitted its response to the request for stay,
pointing out that its "reviewof the official land records in this office,
including the pertinent mning claimcase files, reveals no record
indicating [M. Gaines] filea NOTL at any tine prior to the segregation

2/ M. Ganes alsoinitially appeal ed BLMs | etter decision of the sane
date determning the status of portions of various |ode mning clains.
However, in an Arended Notice of Appeal filed on Jan. 29, 1998, M. Gii nes
wthdrewthat appeal. (Arended Notice of Appeal at 7.) |Its appeal is
accordingly dismssed in part.
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that took effect on Septenber 29, 1997," referring to the segregation
order published at 62 Fed. Reg. 50962. The Bureau asserts that the
“filing of location notices and/or proofs of |abor, which [M. Gaines]
states was done in 1995, does not constitute the filing of an NOTL as
requi red 43 CFR 3833.1-2(c)."

[1] Aclainant of a mneral interest in lands patented under SRHA
as anended in 1993, is required to give notice to the Departnent and the
surface owner before | ocating a placer mning claimon the | ands in 1995.
Karry Keith Klunp, 141 | BLA 166, 168 (1997). The Bureau' s position that
filing a location notice or proof of |abor with BLMdoes not neet the
requirenents for a NOTL is consistent wth SRHA as anmended, and the
governing regul ation. There is no show ng that the surface owner or BLM
was served wth a NOTL here. In the absence of such, there was no
conpliance wth 43 CF. R 8§ 3833.1-2(c). M. Gines has shown no error in
BLMs application of SRHA and its appeal fromthe Decision here under
revi ew nust therefore be denied.

M. Gaines argues that BLMis estopped fromtaki ng this action "by
statenents and omssions of its staff in dealing wth [M. Gaines]
regarding the filing of its mning clains in 1995." It conplains that "BLM
staff unfairly lulled theminto concluding that their clains were valid and
inorder,"” and "did not informthemof the then-current requirenents so
that they could pronptly refile and correct any deficiencies.” Further, it
conplains that it was harnmed by BLMs delay in issuing a witten decision
concerning the mssed filing deadline of August 31, 1995. (S(Rat 3.)

These argunents nust fail. Hrst, it is well established that the
authority of the Lhited Sates to enforce a public right or protect a
public interest is not vitiated or |ost by acqui escence of its officers or
agents, or by their laches, neglect of duty, failure to act, or delays in
the perfornance of their duties. 43 CF.R 8§ 1810.3(a). Thus, BLMs
obligation to enforce the requirenents of 43 CF. R 8 3833.1-2(c) was not
vitiated or lost by the alleged del ays of its staff.

Further, the Board has wel | -establ i shed case precedent governi ng
consi deration of estoppel questions. See, e.g., Plarmigan ., 91 IBLA
113, 117 (1986), aff'd sub nom Bolt v. lhited Sates, 944 F. 2d 603
(9th dr. 1991). As we reiterated in Janes W Bow ing, 129 |IBLA 52 (1994),
for a msrepresentation to be affirmati ve msconduct sufficient to justify
i nvocation of estoppel, it nust be in the formof a crucial msstatenent in
an official witten decision. Qal advice, by its nature, provides an
unst abl e foundation on which to base future actions. For these reasons,
the Board has consistently refused to entertai n estoppel clains unless
based on an official witten docunent, particularly in those situations,
such as the one herein, wherein the effect of the invocation of estoppel
woul d be to nullify an express (ongressional directive that surface owners
of lands on which clains are | ocated receive notification.

V¢ do not see how BLMs actions di sadvantaged M. Gai nes here. The
regul ati on establishing nandatory NOTL filing of clains on split-estate
| ands was of record | ong before the need to rel ocate these clai ns arose
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in 1995. The fact that BLMdid not immediately notify M. Gaines that it
mssed its deadline is irrelevant: M. Gines already knewthat, and BLMs
delay in notifying M. Gaines did not cause it to mss any deadline, as the
requi renents for relocating the clains were the sane in 1995 as they were
in 1996, when BLMconfirned the effect of mssing the nmai ntenance fee
deadline. Nothing suggests that BLMs purported msadvice or failure to
act directly related to the action at issue herein, nanely, M. G nes'
failure to conply wth 43 CF R § 3833.1-2(c)(1).

M. Gaines conplains that BLMdid not notify it of the requirenents
of the SRHA anendnents. Regardless of the fact that its representatives
nay have actual |y been ignorant of the obligations i nposed by the
amendnents to SRHA and 43 CF. R § 3833.1-2(c)(1), M. Gaines is properly
charged wth constructive know edge of the statute and i npl enenti ng
regul ations. Federal Qop Insurance Gorp. v. Merrill, 332 US 380, 384-85
(1947); John Hutt, Jr., 53 IBLA 313, 319 (1981).

Fnally, M. Giines faults BLMfor not determning the availability of
lands for mneral entry sooner, asserting that "the legal effect of these
oldlaws * * * are not of record to put a property owner on constructive
know edge.” The record does not support this statenent. The Bureau' s
public |and status records show that these | ands were patented w thout
mneral reservations, the only rel evant | egal question here. In any event,
it iswell established that BLMis not obligated to reviewthe validity of
mning clains or the availability of the lands on which they | ocated when
notice of locations are filed. The applicable regul ation expressly advi ses
clai nants that

[flailure of the governnent to notify an owner upon his filing or
recordation of a claimor site under this subpart that such claim
or siteis located on |lands not subject to | ocation or otherw se

void for failure to conply wth Federal or Sate | aw or

regul ati ons shall not prevent the governnent froml ater

chal lenging the validity of or declaring void such claimor site

i n accordance wth due process of |aw

43 CF.R § 3833.5(f); Véshington Prospectors Mning Association, 136 | BLA
128, 130 (1996). 3/

3/ Athough M. Gaines does not raise this argunent, it mght appear that
the provisions of 43 CF. R 8§ 3833.1-2(c)(3) inpose an obligation on BLM
toreviewall mning claimrecordation filings to determne whether they
concern split-estate | ands under SRHA and, if so, to return certificates
or notices of |location where no NOTL has been previously filed. However,
such readi ng woul d be conpl etely inconsistent wth 43 CF. R § 3833.5(f),
di scussed above. V¢ regard 43 CF.R 8 3833.1-2(c)(3) as instead i nposi ng
on BLMthe duty to reviewall cases where a NOTL is filed to determne
whet her "the clai mant has conplied wth the requirenents of this section,”
nost notably the requirenent that a copy of the NOTL be served upon the
surface owner. |If that requirenent (or any of the other many requirenents
for the NOTL set out in 8§ 3833.1-2(d)) is not net, BLMnust return the
docunentation to the claimant wthout recording the claim
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As noted above, M. Gaines has requested a stay of the effectiveness
of BLMs Decision pending reviewon appeal. That request is denied as
noot .

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the appeal is
di smssed in part, the Decision appeal ed fromis affirned, and the request
for stay is denied as noot .

David L. Hughes
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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